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ECONOMIC REGULATION AUTHORITY BILL 2002 
Committee 

Resumed from an earlier stage of the sitting.  The Deputy Chairman of Committees (Hon Simon O’Brien) in the 
Chair; Hon Nick Griffiths (Minister for Housing and Works) in charge of the Bill.   

Clause 25:  Functions - 
Debate was interrupted after Hon Dee Margetts had moved an amendment.   

Hon NICK GRIFFITHS:  Hon Dee Margetts asked for examples of what is being sought to be done in clause 
25(f) in other Western Australian law.  During the break two examples were found.  I refer first to section 7 of 
the Western Australian Land Authority Act 1992, which reads -  

The board is the Authority’s governing body and, in the name of the Authority, is to perform the 
functions of the Authority under this Act or any other written law. 

I also refer to section 12(2)(b) of the Public Transport Authority Act 2003, which reads -  

This Act does not prevent -  

 . . .  

(b) the Authority from performing functions under other Acts that do not relate to, or are not 
limited to, public passenger transport services. 

Section 13(1) of that Act states -  

The Authority has all the powers it needs to perform its functions under this Act or any other Act.   

Those examples are not quite on those points, but have a similar flavour to them.   
Hon DEE MARGETTS:  I will explore this point a little further.  As I have mentioned, we have spoken about the 
definition of “regulated industry” as including - 

any other industry prescribed for the purposes of this definition; 
The paragraph I am seeking to delete states -  

the functions it is given by or under any other enactment.  

Later in the Bill we will be asked to deal with a number of amendments to other Acts, including the Builders 
Registration Act, the Conservation and Land Management Act and the Constitution Acts Amendment Act.  For 
instance, those amendments seek to change the word “Coordination” to “Licensing”.  The changing of the 
wording used in those Acts, which would make the authorities licensing rather than coordination authorities, 
could mean that those authorities could end up being under the power of the Economic Regulation Authority.  Is 
that true?   

Hon NICK GRIFFITHS:  No.   
Amendment put and negatived. 
Clause put and passed. 
Clause 26:  Authority to have regard to certain matters - 
Hon NICK GRIFFITHS:  I move - 

Page 15, after line 18 - To insert - 

(a) the need to promote regulatory outcomes that are in the public interest;  
This amendment would give more prominence to the public interest by making it the first matter to be 
considered under clause 26.  This would not increase the priority of or weighting given to the public interest in 
any legal sense, but would flag that the public interest is a very important consideration.  By mentioning it first, 
it gives it more prominence.   
Hon GEORGE CASH:  I am interested in the words “public interest”.  The minister has indicated that this 
amendment does nothing more than to lift words similar to those used in paragraph (g) to paragraph (a).  The 
minister has acknowledged that, in legal terms, this has very little significance because all the matters that the 
authority is to have regard to must be dealt with by the authority when considering an issue.  I am, however, very 
interested in the words “public interest”.  I would be pleased if the minister could tell me what those words are 
intended to mean.  I am aware that it would be convenient to refer to another Act and say what the term “public 
interest” means under that Act.  However, is that all it is intended to mean or does it have some wider meaning?   
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Hon NICK GRIFFITHS:  The phrase “the public interest” is often used in political processes.  Having regard to 
the public interest is paramount to each person who engages in political processes as a member of Parliament, 
and also when the Executive engages in its duties.  It is not a matter of giving a definitive account of what is in 
the public interest.  The honourable member can gauge the flavour of this significant phrase by referring to page 
59 of the Bill.  Schedule 2 deals with matters that are relevant to the public interest.  It provides a list of matters, 
but it is not an exclusive list by any means.  That gives flavour to the application of the public interest and the 
authority having regard to certain matters.  To say that these are the matters that are in the public interest and, in 
so doing, to purport to be absolutely definitive would be an inappropriate way to go about matters.  It would be 
an almost impossible task to determine on this day what is or may be in the public interest.   
Hon GEORGE CASH:  I appreciate the minister’s reference to page 59, which deals with amendments to the 
Water Services Coordination Act 1995.  It is interesting that the amendment, described in schedule 2 as section 
19 amended, seeks to insert the following proposed subsections - 

(1a) The Governor must not make an order under subsection (1) unless he or she is satisfied that it 
would not be contrary to the public interest to do so. 

(1b) The Governor, in determining whether the making of the order would not be contrary to the 
public interest, may take into account one or more of the following matters - 

It then lists a number of matters, to which the minister has referred.  I acknowledge those matters.  This, in fact, 
is a direction for the Governor and not the Economic Regulation Authority.  When dealing with the functions of 
the Economic Regulation Authority, and given that “public interest” is a specific term that is used, I am surprised 
that the term “public interest” is not more adequately defined within the Bill itself.  It certainly does not appear 
within the definition clause at the beginning of the Bill.  Perhaps the minister would be good enough to explain 
why we should determine the functions of the authority by referring to an instruction to the Governor which is 
proposed to be inserted in the Water Services Coordination Act 1995.   
Hon NICK GRIFFITHS:  I am advised that the reference I have made is a consequence of the drafting approach 
that has been adopted, which is an interesting drafting approach.  I note the point the honourable member has 
made.  In carrying out my duty, I can only express to him and the Committee the advice that is proffered to me.   
Hon GEORGE CASH:  I recognise and appreciate the comments of the minister.  If this were the minister’s Bill 
- that is to say, if he were not the minister acting in this place on behalf of a minister in another place - perhaps it 
would be couched in completely different terms.  I make that comment having listened to the minister’s various 
responses from time to time.  
Hon DEE MARGETTS:  I was interested in the comments of the minister that the amendments before the 
Committee do not increase the priority of public interest in any legal sense, which is absolutely true.  This 
amendment could therefore be said to be purely window-dressing.  I am very much afraid that that is the case.  
Hon George Cash is right in saying that an amendment to the Water Services Coordination Act 1995 does not 
necessarily mean that those points are part of the public interest in relation to rail or that there is a clear guideline 
on the public interest in relation to electricity or gas.  Given that they are not directly related to the activities of 
the Economic Regulation Authority, this is very unsatisfactory.  We have cause to be concerned because the 
experience of the public interest test under national competition policy was so poor that even the Prime Minister 
sought to make amendments in 2000 through the Council of Australian Governments to say that he really did 
mean that the social impacts of the changes should be considered.  However, as we have found out in this 
Chamber, that does not necessarily mean that those things have been done.  The fact that something is written as 
a suggestion in one amendment to one Act that is part of this package does not mean that we can even be sure 
that it will be applied to water.  We will be getting to this issue later, but we know that many people are 
concerned that it is not even sufficient in relation to water. 

My experience, that of the Greens (WA), and that of many people throughout Australia as revealed by the Senate 
select committee’s two reports on national competition policy indicates that the public interest test is seen to be 
optional by regulators such as the National Competition Council.  In the end it can be got around by the regulator 
simply saying that it was not its job to administer the test.  We have seen that already in the letters going back 
and forth between the Prime Minister’s office and me about the western rock lobster industry, in the 
unsatisfactory response to questions on the liquor licensing and retail trading laws and of course in the whole 
shemozzle about the dairy industry.  In the end, it is not a matter of somebody being required to do a public 
interest test, because if push comes to shove, somebody - the Economic Regulation Authority - will be able to lift 
up this legislation and say that there is no provision in the legislation that says that the authority must do it.  
Somebody may have had to do it, but nobody said that the Economic Regulation Authority had to.  The authority 
may be required to take public interest into consideration, but in the end even the public interest test proposed for 
the Water Services Coordination Act has not one single element that is required.  It says that the Governor may 
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take into account the interest of any licensee, may take into account environmental considerations and may take 
into account the interests of water services customers.  The Governor does not have to; he can choose to leave 
those off.  I can just imagine the Governor doing a public interest test - not.  Much as I have regard for the 
Governor, it still is not clear who will take responsibility for doing this test. 

Quite frankly, given the amount of secrecy and difficulty we have had with the public interest tests most recently 
debated in this Parliament - that is, the enormous implications of the legislative review process under the 
National Competition Council, because of which Western Australia is being threatened with very large fines - we 
should be very worried about this process.  The Treasurer, and the minister representing him, should not accept 
this drafting, given what we know.  There is no indication that the Economic Regulation Authority will 
undertake public interest tests, or who would do it.  Given that there can be a regulation authority of one, with 
very few people on the staff, one can only wonder how the authority would regularly, effectively and 
convincingly conduct public interest tests.  The authority will have to know what kind of staff it will have to get 
on board and what expertise it needs for each type of public interest test.  The situation is not satisfactory.  It 
does not make a great deal of difference whether public interest is at the end or the beginning of the list if the 
Government is clearly admitting that it does not mean anything in its priorities.  The amendments I foreshadow 
will seek to make that clearer.  

Hon GEORGE CASH:  I will add to what was said by Hon Dee Margetts.  The bottom line is that, in this Bill, it 
is up to the Government, through the minister who is handling this Bill in this Committee, to explain to us what 
particular words mean.  The minister has referred to an instruction to the Governor in respect of another Bill.  He 
has also implied in his response that he may not necessarily be happy with the drafting of this Bill, but he is 
obliged to carry through what is presented to him in this place.  If it is not clear in the Bill what “public interest” 
means as applying to the Economic Regulation Authority then, on a matter of interpretation, when someone 
raises the issue it will be referred to a court, which will decide what the words “public interest” mean and how 
widely they are to be applied in this legislation.  Any legislation that goes through this place imposes upon us an 
obligation to have it as clear and as certain as possible.  In respect of the way the words “public interest” apply in 
this amendment, that is not occurring at all, and the Government itself may find that the public interest is a lot 
wider than it ever intended, notwithstanding that, as a guide, it refers to an amendment to another Act.  

Hon NICK GRIFFITHS:  When I referred to a part of the Bill that the Committee will deal with at a later stage, I 
made reference to those words by way of illustration of what the public interest meant as distinct from giving a 
precise definition of “public interest”.  The words have a meaning.  When consideration is given to whether 
something is in the public interest, a body that is to determine what is in the public interest should know what it 
means when it sees it.  

Hon George Cash:  Everybody knows what the words mean, but everybody has a different interpretation.  

Hon NICK GRIFFITHS:  I think Hon George Cash is making an interesting observation.  It is true that 
sometimes people talk about something that they think is in the public interest when, in fact, it is definitely not in 
the public interest.  I agree that it is of wide import.  I accept that a court may be asked to determine whether a 
matter is of public interest based on the terms of the Bill.  I note what the member said.  I will, of course, make 
no comment about the drafting of the Bill.  It is an interesting Bill.  It is the one that is before the House and has 
been reviewed by a standing committee.  

Hon DEE MARGETTS:  Those are extraordinary words from the minister that a body will know what the words 
“public interest” mean when the need arises.  Recently, it was argued that a major change to the management 
regime in the western rock lobster industry would have social impacts that had not been considered.  The 
Minister for Agriculture, Forestry and Fisheries said that the attempts at review could not make a determination 
about the social impacts of that management change.  A research unit from the University of Western Australia 
was asked to examine the social impacts of the change.  However, the research unit discovered that the collection 
of the relevant data would take much longer than the time available.  Decisions were made, therefore, on the 
assumption that no public interest argument was successfully mounted.  The onus was on the industry sector to 
make the case.   

With regard to the major legislation that I am aware contains a gatekeeper function of public interest, 
unfortunately the onus of providing the public interest argument is on the unresourced small business or 
community sector.  They must make a fully reasoned and perhaps legalistic argument to not only fight the 
intellectual case but also convince economic rationalists, who do not wish to be convinced, that social impacts 
are valid.   

People in Treasury, for example, do not consider social impacts to be valid.  The only effects they usually get 
excited about are those to which dollar signs are readily attached.  When experienced social researchers said that 
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they did not have sufficient information to make a determination, it was claimed that the case had not been 
proved.  It was not that the case could not be proved; rather, that the data had not been collected.  Given that 
relatively few people will be on the Economic Regulation Authority, perhaps the minister will provide the 
Chamber with a clear indication of how many personnel will be responsible for regularly determining the public 
interest?  Will the minister clarify whether this means that the Economic Regulation Authority will conduct a full 
public interest assessment on the decision-making processes?  That is not clear in this Bill.  If it boils down to 
the members of the authority knowing what the “public interest” means when they see it, will they not make a 
judgment based only on their sphere of influence?  Many things such as the environment, social welfare, equity, 
regional development and health and safety regulations will be outside the experience or knowledge of the 
regulator or the people charged on this authority.  Will the minister point out how the Economic Regulation 
Authority will make decisions in the public interest?  Will there be a public consultation process?  If so, where is 
it referred to in this legislation?  If not, are we being asked to trust that people in the authority will recognise the 
public interest when they see it?   

Hon NICK GRIFFITHS:  I note Hon Dee Margetts’ observations.  I refer her to the words “the Authority must 
have regard to”.  They clearly mean that the authority must have regard to the public interest.  Clause 26(1) deals 
with a number of other considerations that I suggest meet a number of the member’s concerns.  Paragraph (f) 
provides for the need to promote transparent decision-making processes that involve public consultation.  Clause 
26 deals with functions other than the functions described in clause 25(c) and (d), which deals with the gas 
pipelines and the railways access regimes.  Specific reference is made in the gas pipelines regime to having 
regard to the public interest.  The railways access regime contains no form of wording along those lines.  I can 
only point out the position. 

Hon DEE MARGETTS:  I do not have the Gas Pipelines Access (Western Australia) Act in front of me.  Under 
the Railways (Access) Act, is the Governor charged with being sure about the public interest, according to the 
words “must not make an order until he or she is satisfied”?  Is the Governor meant to conduct this public 
interest test?   

Hon NICK GRIFFITHS:  The member referred to the Governor.  In seeking to explain what the public interest 
meant, I referred to words further on in the Bill that refer to a particular activity that may be undertaken by the 
Governor.  Clause 26 provides for the proposed functions of the authority.  When I referred to the gas pipelines 
access regime I was referring to the functions of the regulator.  I pointed out that there were no words along the 
lines “must have regard to the public interest” in the railways regulatory regime. 
Hon DEE MARGETTS:  The minister has just confirmed that there will be no actual process under the 
Economic Regulation Authority.  No people will be charged with doing that and no consultation process has 
been outlined in this package to make sure that the community can understand what role it might have in helping 
to determine what is the public interest.   
Amendment put and passed. 
Hon GEORGE CASH:  I move -  

Page 15, after line 21 - To insert - 

(b) the need to encourage state and regional economic development; 

Those words have a specific meaning.  When discussing this clause, members have said that the Economic 
Regulation Authority is required to have regard to a number of issues, which are clearly outlined.  We have 
agreed to amend this clause so that clause 26(1)(g) - the need to promote regulatory outcomes that are in the 
public interest - becomes clause 26(1)(a).  I argue that the various issues that the authority must have regard for 
do not adequately cover the need for the authority to encourage state and regional economic development.   
I have said before that once this authority is established, it will be a very powerful government body.  I think it 
will have more power than most members of industry with whom I have discussed the matter fully appreciate.  It 
will be an extremely powerful government body with regard to commercial matters.  It is important that we make 
clear the role that the ERA will perform.  I do not believe it is good enough for us to rely on an ad hoc hope that 
the words “state and regional development” will magically enter the minds of the ERA.  I do not see how it will 
enter its consciousness unless specific reference is made to it.   
I unashamedly acknowledge that my amendment will require the authority to encourage support for regional 
economic development.  I happen to believe that is important.  The various functions that the authority is 
required to carry out will affect the regions in Western Australia very much.  In real terms, they are statewide 
responsibilities.  The decisions the authority makes should not be made in a vacuum.  The particular matters for 
which the authority is to have regard, as are currently stated in the Bill, do not include the need for this very 
important and powerful authority to have regard for the need to encourage state and regional economic 
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development.  It may be convenient for the minister to rely on the words “the public interest” to cover 
everything.  I do not believe that will work.  We have already demonstrated that the words “public interest” will 
have a wide import.  However, that in itself does not necessarily specifically require the authority to encourage 
state and regional economic development.   

I continue to argue - although I recognise that the courts have considered the matter in the past - that the term 
“public interest” is a nebulous term.  It is unclear, vague and likely to confuse people.  Hon Dee Margetts has 
referred to that.  If members of the public are required to interpret what the words “public interest” mean, they 
will be at a loss to do so.  My amendment is designed to encourage and inspire the authority to consider state and 
regional economic development.  It is important and it is an amendment that the Government should support.   

Hon NICK GRIFFITHS:  The Government shares the views expressed by Hon George Cash that economic 
development, and in particular regional economic development, should be encouraged.  However, this Bill is 
about an economic regulatory authority.  As Hon George Cash pointed out in his observations - I think he was 
foreshadowing what I would say - the words “public interest” include proper consideration of regional economic 
development; therefore, the amendment is unnecessary.  I note that clause 26 already contains a long list of 
matters.  It is unnecessary to add to that list because of the words that were inserted when we dealt with the last 
amendment.  Therefore, the Government opposes the amendment.   

Hon DEE MARGETTS:  It is clear that the words used to describe what matters the authority is to consider have 
been chosen specifically to pander to the new Labor view of what authorities should do, much like Tony Blair’s 
New Labour model.  The Bill also panders to the National Competition Council.  Considering we are dealing 
with this type of legislation, it is extraordinary that the National Competition Council is still threatening Western 
Australia with a $40 million fine.  Hon George Cash assumes that national competition policy was set up to 
encourage regional economic development.  I regret to say that there is no evidence that it has done that.  Even 
the Productivity Commission’s review of national competition policy in the late 1990s stated that competition 
policy brought benefits to large business as opposed to small business and to cities as opposed to the regions.  
Frankly, the Government never intended to provide any specific directions to promote regional economic 
development or to make sure that the interests of regional economic development were taken into consideration.  
That has never been part of the way national competition policy has worked in Australia.  All and sundry have 
admitted that.  In my view, and I think it is clear, this Bill is about making sure that rules are in place to keep 
certain sectors open for investment and to become part of an international investment regime that is subject to 
strict and narrow views of what competition rules are or ought to be.  I am very loath to push the encouragement 
of state development when other aspects of the public interest are not balanced.  If reference was made to 
sustainable state development or to sustainable regional development, the Greens (WA) would vote to make sure 
it was included in the Bill.  Unfortunately, as none of those things is in this Bill I have grave doubts about what 
the outcome would be if we put yet another requirement on the regulators to promote economic development 
without any real checks and balances on what they were required to take into consideration.  I understand the 
reasoning for the amendment.  Unfortunately, all those other balances are not in the legislation.  It is quite clear 
that this is not within the Government’s intentions for this Bill.  The Economic Regulation Authority will not be 
involved in the promotion of regional development.  It would be a very good thing if public interest 
considerations required the impacts on regional Western Australia to be taken into consideration, especially if 
that were combined with a requirement for those making the decisions about things such as water and electricity 
regulation to take into consideration what is and what is not sustainable for the State.  Unfortunately, none of 
those things is part of this package.   

Amendment put and a division taken with the following result - 
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Ayes (11) 

Hon George Cash Hon John Fischer Hon Barry House Hon Bill Stretch 
Hon Murray Criddle Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Paddy Embry Hon Frank Hough Hon Simon O’Brien  

Noes (13) 

Hon Kim Chance Hon Nick Griffiths Hon Jim Scott Hon Ed Dermer (Teller) 
Hon Robin Chapple Hon Dee Margetts Hon Christine Sharp  
Hon Kate Doust Hon Louise Pratt Hon Ken Travers  
Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson  

            

Pairs 

 Hon Alan Cadby Hon Tom Stephens 
 Hon Derrick Tomlinson Hon Adele Farina 
 Hon Robyn McSweeney Hon Graham Giffard 
 Hon Barbara Scott Hon Sue Ellery 

Amendment thus negatived. 
Hon NICK GRIFFITHS:  I move -  

Page 16, lines 1 and 2 - To delete the lines. 

This amendment is consequential to the amendment that inserted at subclause (1)(a) the need to promote 
regulatory outcomes that are in the public interest.   

Amendment put and passed.   
Hon DEE MARGETTS:  I move -  

Page 16, line 3 - To insert after “Authority” - 

is to treat subsection (1)(g) of paramount importance but otherwise  

The amendment refers to “subsection (1)(g)”.  However, as a result of an earlier amendment, the public interest 
requirement is now listed at subclause (1)(a).  My amendment needs to be amended either on the floor of the 
Chamber or by a Clerk’s amendment.  I notice that someone in the Chair is nodding wisely.  I am sure it will be 
as a Clerk’s amendment.  The amendment specifically relates to the public interest and the intention is to require 
the authority to treat it as being of paramount importance.  This the best response the Greens (WA) can give to 
the statement of the minister during a previous clause that changing the position of the public interest 
requirement on a list would not make any difference under law.  Hopefully this will.  The amendment provides 
that the public interest is a priority.  It should be of paramount importance.  We would have a real concern if the 
Economic Regulation Authority considered chasing markets or following the narrow rules of contestability - as 
opposed to the public interest - to be of paramount importance in the regulation of water, electricity, rail, gas and 
anything else the authority chooses to move into.   

The Greens believe that rather than the public interest requirement being just one consideration in the list, there 
should be some agreement that it is of paramount importance.  We could deal later with exactly how the 
Economic Regulation Authority will give it that level of importance.  This amendment will at least provide the 
emphasis to ensure that the Economic Regulation Authority finds a way or process to consider the public interest 
as being of paramount importance.  There is no indication that this will result in particular regulations; however, 
it might be that regulation is needed to make sure there is a process and that people understand what that process 
is.  If the kinds of responses that resulted from the Senate Select Committee on the Socio-Economic 
Consequences of the National Competition Policy are anything to go by, there is not much point for legislation to 
simply contain a public interest requirement.  People need to know.  Having such a requirement in a list will be 
of no help if there is no further requirement to let people know what is going on by advertising that a decision is 
about to be made and that people have a role and can participate.  I would like the Government do something 
that will give priority to the public interest over such things such as contestability, the narrow rules of the market 
and the interest of investors.   

In my view and the view of the Greens (WA), those issues are not of paramount importance when compared 
with the interests of the public of Western Australia.  Issues of safety, health, environment, sustainability, 

26 
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greenhouse commitments, climate change and access to regional Western Australia make up the general public 
interest.  If contestability or the interests of investors are at any stage put before that or if we leave the potential 
for that to happen, we will in my view be gravely at fault.   

Hon NICK GRIFFITHS:  We earlier had a discussion about the public interest.  I made reference to matters that 
illustrate the public interest. 

Sitting suspended from 6.00 to 7.30 pm  

Hon NICK GRIFFITHS:  I forget precisely which phrase I was up to before we suspended.  However, essentially 
Hon Dee Margetts has moved an amendment that seeks to uplift the public interest.  The Government is opposed 
to the amendment because it is unnecessary in view of what is set out in subclauses (3) and (4), which is to the 
effect that the various industry Acts take precedence over the matters dealt with in this clause anyway, and those 
industry Acts deal essentially with the public interest. 

Hon DEE MARGETTS:  We have already discovered that the various industry Acts do not give a clear 
mechanism by which the public interest is to be tested.  We also have already discovered and discussed the fact 
that every single element of the public interest test is discretionary.  Therefore, there is no particular element that 
anybody must look at.  Even if someone did, we do not know who is supposed to do it.  Quite clearly, when it 
comes to problems down the track - believe me, there will be - I cannot see any way that we will be able to call 
the Economic Regulation Authority to account when it has not done it, because it will be able to say that nothing 
in the Bill states that it is required to do a public interest test, that it is just supposed to take it into account, and 
surely it is up to the industry bodies and the people in the community to supply it with the arguments.  Quite 
frankly, there is nothing to indicate that the Economic Regulation Authority itself will put together a mechanism 
to do that.  At least our amendments seek to give the public interest paramount importance.  However, clearly the 
Government does not give the public interest paramount importance, so be it on its head.   

Amendment put and a division taken with the following result - 

Ayes (4) 

Hon Dee Margetts Hon Jim Scott Hon Giz Watson Hon Robin Chapple (Teller) 

Noes (21) 

Hon George Cash Hon John Fischer Hon Robyn McSweeney Hon Bill Stretch 
Hon Kim Chance Hon Jon Ford Hon Norman Moore Hon Ken Travers 
Hon Murray Criddle Hon Nick Griffiths Hon Simon O’Brien Hon Ed Dermer (Teller) 
Hon Bruce Donaldson Hon Ray Halligan Hon Louise Pratt  
Hon Kate Doust Hon Frank Hough Hon Barbara Scott  
Hon Paddy Embry Hon Barry House Hon Tom Stephens  

Amendment thus negatived. 

Clause, as amended, put and passed.   

Clause 27:  Powers -  
Hon GEORGE CASH:  Subclause (2) states -  

Without limiting subsection (1), the Authority may produce and publish information on matters relating 
to its functions.   

It is absolutely critical that in due course the Economic Regulation Authority establish a very fulsome web site 
with as much information as one would expect to be available for not only industry but also the community.  The 
point has been made on a number of occasions that given the functions of the authority and the matters to which 
the authority must have regard, many groups will want to know how to make public submissions to the authority.  
The Irish Commission for Energy Regulation maintains a full web site that contains a lot of reports and 
publications and plenty of general information for people who want to understand how the authority operates.  I 
recognise that under subclause (2), the discretion about whether to produce and publish information will lie with 
the authority.  However, it is critical that the authority recognise that the publishing of information on matters 
relating to its functions is critical and should be carried out in the manner that we would expect it to be carried 
out.   

Hon DEE MARGETTS:  I support the statement by Hon George Cash.  If anyone wants to know why this is so 
important they need look only at how little information is provided on the web sites of the Council of Australian 
Governments and the National Competition Council.  Given that these bodies were always meant to be open and 
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accountable, that explains why we are experiencing the current difficulties between the States and the federal 
Government.  If a body decides that it will give out only little snippets of information perhaps by media release 
but not by other reports, and if it does not generally make things public, then the reality is that for all the words 
in the legislation - and these are not very good - it will be inaccessible, and all it will get from people, 
particularly people in regional Western Australia, is extreme anger.   

Hon MURRAY CRIDDLE:  Do these powers include the commercial information on the various functions that 
will be performed, or do they relate simply to the functions of the authority itself?   

Hon NICK GRIFFITHS:  This is to do with the functions of the authority.   

Clause put and passed.   

Clauses 28 and 29 put and passed.   

Clause 30:  Conflict of interest -  
Hon GEORGE CASH:  What criteria will be used to determine a conflict of interest?  Subclause (1)(b) states 
that a member must inform the minister in writing of any other direct or indirect interest that the member has or 
acquires that conflicts or may conflict with the member’s duties.  The proposed penalty is $10 000.  Would the 
minister support a declaration of interests being made by members of the authority similar to the declaration of 
interests that is made by members of Parliament each year?  The direct or indirect interest may include shares in 
either a public or private company.  It is a very wide and all-encompassing clause.  Any person who became a 
member of the authority should be informed clearly of the conflict of interest clause, because if the person was 
from industry and happened to own shares in a public or private company that was carrying on business in the 
area that the authority was inquiring into, he or she might think twice about membership of the organisation.   

Hon NICK GRIFFITHS:  There are no explicit criteria.  A conflict of interest would arise if it involved a matter 
that conflicted with the task that the member was to undertake.  It might be a bias of a personal nature having 
regard to the private interests of the member concerned.  There are many examples of a conflict of interest by a 
person in public life.  The next issue concerns disclosure.  The member must inform the minister in writing of 
the matters specified in paragraphs (a) and (b), so the minister would become aware of them.  A member of 
Parliament might ask the minister a question, so the information would come out in the normal course of events.  
These matters will be accountable to the public through the parliamentary processes.  They will also be subject to 
freedom of information legislation, so a member of Parliament, or someone other than a member of Parliament, 
for that matter, could take up a matter under FOI.  I agree that subclause (1)(b) is wide.  I agree with the 
proposition that a person who was thinking of taking up membership of the authority should be informed of this 
clause.  I hope that anyone who was interested in taking up any position as a result of an appointment through 
government processes would in the normal course of events take the trouble of, at the very least, reading the 
legislation and other relevant documents.  However, I agree with Hon George Cash’s observations that this 
clause should be brought to a person’s attention, because it is not good for a person to behave unlawfully, albeit 
inadvertently.   

Hon DEE MARGETTS:  If a decision is made, it is not published unless a person makes an FOI request; and of 
course there is a time delay in that.  Presumably the Economic Regulation Authority will make decisions on a 
regular basis.  A decision may be made which impacts on a particular industry or community sector, and the 
group or individual affected may put in an FOI request and find out ex post facto that that member of the 
authority did have a conflict of interest, which the minister may not be expected to pick up.  What does it mean?  
A fine of $10 000 is all very well, but what will it mean for the validity of the decision that is made?  Will that be 
appealable?  Is there some means of turning over a decision made by the Economic Regulation Authority if ex 
post facto those affected find out there was a conflict of interest which should have precluded one or more 
members of that authority from being involved in the decision-making process? 

Hon NICK GRIFFITHS:  Each of the relevant Acts has appeal provisions, so an appeal is available.  If the 
decision were tainted, it follows that it would be overturned. 

Hon DEE MARGETTS:  That is presuming, firstly, that people will be able to easily access those on the 
authority.  We have discovered that the authority does not need specific terms, members are not necessarily 
appointed for three years, they do not have to be anybody in particular, and they can be hired and fired at will as 
the minister thinks fit.  How will members of the community, industry and the government sector know each 
time who to ask about conflict of interest?  How will members of the community know who these members will 
be?  Will the members’ names appear anywhere?  Will members of the community have to put in an FOI request 
for that as well? 
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Hon NICK GRIFFITHS:  The public will know who the members of the authority are, as that information will 
be published in the Government Gazette.  They will know who the members of the authority are in the same way 
that they know who the members of any board are at any given time. The honourable member expresses concern 
about the matters set out in clause 30, and I have provided examples of how that can be ascertained.  Firstly, 
information is available through parliamentary processes.  Apart from questions, there are a number of 
parliamentary processes that we as a House engage in from time to time.  Secondly, it is available through FOI.  
Thirdly, it is available through those matters that are required to be disclosed under the Financial Administration 
and Audit Act.  Reference was made earlier in debate to the tabling of an annual report.  Information about the 
regulatory authority will be made available to the public in a number of ways.  Interested people can lodge an 
FOI application or can use opportunities available through parliamentary processes. 

Clause put and passed. 

Clause 31 put and passed. 

Clause 32:  References - 

Hon DEE MARGETTS:  I move - 

Page 19, line 7 - To insert after “Minister” - 

“or either House of Parliament” 

It is clear why the Greens (WA) believe this should happen.  The Economic Regulation Authority Bill will 
operate in the public interest, but an inquiry may by written notice be referred by the minister.  It does not 
indicate anybody else except the minister, who I understand is the Treasurer.  There is a gatekeeper for what this 
body can inquire into.  It can do its own inquiries, but in terms of trying to make sure the public interest is looked 
after, the provision is very narrow - “the Minister may”.  When “we will look at that later” is added to that, it is 
very limited.  It is my view, and I hope the view of the Opposition, that it is reasonable that either House of 
Parliament be able to ask the ERA to conduct a review.  Although it is currently narrow, my suggestion is more 
than reasonable if there seems to be a problem with the way services are provided - either the cost, the quality or 
the reliability of those services.  That would be the reason for a House of Parliament asking for a review.  It 
seems totally reasonable to suggest that we should not have to go cap in hand to ask or beg the Treasurer to 
conduct an inquiry.  If real issues are involved it is very reasonable that by a majority vote of either House of 
Parliament we should be able to ask for such an inquiry to take place.  I commend the amendment to the 
Chamber. 

Hon NICK GRIFFITHS:  The proposed amendment would provide either House of Parliament with the ability to 
refer a matter to the authority and to ask it to hold an inquiry into and provide a report on regulated industry 
matters.  The purpose of the inquiry function is to provide a mechanism for the Government of the day - the 
Executive - to obtain information to assist its decision-making processes; for example, on the appropriate level of 
water prices.  The Government would then have the opportunity to respond to the recommendations of a report 
dealing with water prices by amending the relevant regulations.  Of course, regulations are subject to 
parliamentary oversight as well.  A minister could in any event be requested by anybody, or a House of 
Parliament, to refer a matter for inquiry and report.  Our system has standing committees and the capacity to 
appoint select committees for either House of Parliament to inquire into relevant matters.  In terms of looking at 
how the State of Western Australia operates, Parliament does not direct government agencies as such on their 
day-to-day operations.  That is a role for the Government of the day, not the Parliament.  To proceed down the 
path the honourable member suggests would impact on the efficient functioning of government.  Accepting this 
clause as it is in the Bill will not remove the appropriate parliamentary processes that exist at the moment. 

Hon DEE MARGETTS:  The minister appoints the chair and the minister approves the members of the 
authority.  Therefore the Executive Government - that is, the Treasurer - basically has this pretty well sewn up.  
If the minister’s hand-picked people do not deal correctly with the issues on prices, pricing policy, quality and 
reliability of goods and services, investment and business practices, it will be no use having the same minister 
responsible for deciding whether his or her judgment is as it should be.  There must be a mechanism by which 
the Parliament can bring accountability to matters such as pricing policy, reliability of services and so on.  As I 
said, few issues in this place generate as much heat as unreliable power and water services.  Members will see 
the world turn on end if they make a massive muck up of this legislation that results in unreliable and unsafe 
water services.  By that stage, it will be unsatisfactory to leave to the Treasurer the decision to initiate an inquiry.  
It would be ridiculous if a major problem arose and the minister was powerless or unwilling to do much about it.  
This amendment is a safety mechanism that the Chamber would be very wise to agree to. 
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Hon GEORGE CASH:  The Opposition cannot support the amendment.  In my view, it confuses the role of the 
Executive Government and the Parliament.  There is a need to distinguish between both roles.  It is wrong for the 
Parliament to assume the role of Executive Government.  The Parliament has other opportunities available to it; 
for instance, it can create a select committee, it has standing committees and it has the capacity to call people 
before it.  In fact, it will have the capacity to call before it the chairman and members of this authority if it seeks 
information or advice on particular issues.  The bottom line is that Parliament cannot be a hands-on operator in 
all areas.  It has a particular role and that role must be recognised and supported.  It is the role of Executive 
Government to manage the affairs of the Economic Regulation Authority, and it is the role of this Parliament to 
question and review the role of the Government in its management of the authority. 

Amendment put and negatived. 

Hon DEE MARGETTS:  The clause now leaves it in the hands of the Treasurer to decide whether there should 
be an inquiry by the Economic Regulation Authority.  Let us look at what the authority will be allowed to inquire 
into.  The clause states - 

The Minister may, by written notice, refer to the Authority . . . prices and pricing policy in respect of 
goods and services . . . quality and reliability of goods and services . . . investment and business 
practices in the industry concerned; and . . . costs of compliance with written laws . . .  

Members should not forget that this clause could be expanded to include many other industries and sectors that 
are not in the Bill but may be in the future.  On a number of occasions greater weight has been given to costs of 
compliance than should have been given.  One of those occasions was when a review was made of the Finance 
Brokers Control Act.  It was very strongly argued on the basis of the costs of compliance that compliance could 
be carried out by the industry itself.  I gather amendments will be made to that Act.  However, after that review 
was conducted, the world discovered just how badly supervised the industry was by the Finance Brokers 
Supervisory Board.  The Parliament of Western Australia should have considered removing the powers of the 
Finance Brokers Supervisory Board; however, I gather it is still going.  I wonder how it is complying with the 
National Competition Council.  Obviously any industry that was asked what it thinks about the costs of 
compliance with written laws and about paying a levy to make sure there is consultation on what the industry 
does, would say, “I think we can do this ourselves much better.  Here are some figures on the back of an 
envelope on how cheaply we can do this in the future and how efficient we can be.”  It would be a good thing if 
industry had to refer back to the public interest.  Under this Bill the minister can refer to the authority only the 
four issues in the clause; that is, prices and pricing policy, quality and reliability - which is important - 
investment and business practices in the industry and the costs of compliance.  Any reasonable person would say 
that those matters are a little biased and there is no public interest provision.  If other aspects of public interest 
appear to be in peril by the operation of the Economic Regulation Authority by something it has done or some 
regulation it is making, the minister cannot even ensure that the authority can do those things and he cannot ask 
the authority to review their social impacts.  If these functions were not available now in such areas as the water 
regulation authority, I would ask why we need them, but they are available now. 

I was very impressed by a range of papers that were presented at a recent benchmarking conference on water.  I 
do not think benchmarking of water is the way to go in Western Australia.  If the minister can refer only those 
four areas for inquiry, it is no wonder that the Economic Regulation Authority does not require too many staff 
members, because under these provisions the minister cannot ask it to inquire into the wider social costs. 

The Greens (WA) want to make sure that environmental, social welfare and equity considerations, in addition to 
community service obligations, are included in the Bill.  We want economic and regional development, 
including economic employment and investment growth included in the Bill.  We want the interests of water 
service customers generally or of a class of water service customers included in the Bill.  We want the interests 
of any licensee or applicant for a licence in respect of the controlled area or part of a controlled area to which the 
order, if made, would apply included in the Bill.  We want the policy objectives of government in relation to 
water services and any other matter that he or she considers relevant included in the Bill.  Some of the provisions 
in the amendment are water-related, but it is reasonable to say that the provision for a limited inquiry in the Bill 
is unsatisfactory.  I would like to add at least a paragraph (e) to subclause (2) to include “any other matters that 
the minister considers relevant”.  To pass the subclause with only these four paragraphs will leave the minister 
hogtied if he chooses to ask for an inquiry at all.  I move -  

Page 19, after line 21 - To insert - 

(e) environmental considerations; 

(f) social welfare and equity considerations, including community service obligations; 

(g) economic and regional development, including employment and investment growth; 
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(h) the interests of water services customers generally or of a class of water services 
customers; 

(i) the interests of any licensee, or applicant for a licence, in respect of the controlled 
area or part of a controlled area to which the order, if made, would apply; 

(j) the policy objectives of government in relation to water services; 

(k) any other matter that he or she considers relevant. 

Hon NICK GRIFFITHS:  The Government opposes the amendment.  Although it is the intention of the 
Government, if the Bill becomes an Act, to allocate it to the Treasurer and the Treasurer to then be the minister, 
the Act will not in its terms insist that the Treasurer be the minister.  It is open for the Government of the day to 
give advice to His Excellency and therefore for Acts to be allocated to a minister other than the Treasurer.  That 
of course would turn on matters relevant to how the Government of the day, and particularly the Premier of the 
day, wished to use the personnel at their disposal.  The minister has the capacity to refer to the long list of 
matters set out in the amendment.  Clause 32(2) commences with the words “without limiting subsection (1)”.  
What the member is proposing is unnecessary and undesirable from the legislative point of view because it 
would unnecessarily clutter what, if this Bill were to pass, would be contained in an Act of Parliament.  When I 
look at Bills from time to time I often wish there were fewer words in them.  Sometimes I would like by a 
motion to cut a lot of words in a lot of Bills that I must deal with.   

Hon Murray Criddle:  I wish there were less of them. 

Hon NICK GRIFFITHS:  Hon Murray Criddle makes an interesting observation about the number of Bills.  It is 
a modern practice, in the view of some, to over-legislate.  It has been said on more than one occasion that some 
of the best Bills that come before Houses of Parliament are repeal Bills.  In any event, the amendment is opposed 
because it is unnecessary. 

Amendment put and negatived. 
Hon DEE MARGETTS:  Amendment 29/32 is consequential upon the amendment that was lost.  The next 
amendment 30/32 is about a reporting mechanism, so it is not entirely consequential upon the previous 
amendment.  It is asking that the authority report to Parliament, which would be a wonderful idea.  Therefore, I 
move - 

Page 20, line 2 - To insert after “Minister” - 

or relevant House of Parliament 

The amendment indicates that it would be the right and proper thing that any report, even if the minister asked 
for a report, be reported to Parliament.  I do not see why, even if the minister asked for a report, it should not be 
available to Parliament.  If the minister is using the Economic Regulation Authority for private inquiries that do 
not get reported to the Parliament, we all need to wonder why.   

Hon NICK GRIFFITHS:  This amendment is unnecessary.  Clause 36(1) proposes that a minister is to cause a 
report to be laid before each House of Parliament or alternatively to be dealt with under section 60 within 28 
days after the minister receives the report.  The provision for the appropriate reporting to Parliament is therefore 
contained in other parts of the Bill.   

Hon GEORGE CASH:  I agree with the minister.  It seems that Hon Dee Margetts’ intention is already covered 
in clause 36, clause 36(1) in particular.  It should be noted that we are dealing with part 5, division 1 references 
relating to regulated industry.  In respect of reference to regulated industry, clause 36(1) will cover the point that 
the minister must report.  The issue that needs to be dealt with in due course is in respect of division 2 and the 
reference to other industries which appears at clause 42(4) in particular.  For the time being, Hon Dee Margetts’ 
amendment is already covered in clause 36(1).  
Amendment put and negatived. 
Clause put and passed. 
Clause 33:  Amendment or withdrawal of reference - 
Hon DEE MARGETTS:  I realise where the numbers will fall, but I still move - 

Page 20, line 7 - To insert after “Minister” - 

or relevant House of Parliament 
Amendment put and negatived. 
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Clause put and passed. 
Clauses 34 and 35 put and passed. 
Clause 36:  Reports - 
Hon GEORGE CASH:  Clause 36(2) states - 

The Authority must identify in the report any information contained in the report that the Authority 
considers is of a confidential or commercially sensitive nature. 

I have raised issues of confidentiality in the House.  I have no objection to the authority identifying information 
that is believed to be confidential or commercially sensitive.  I have no objection to a report being tabled in the 
Parliament with the exclusion of confidential or commercially sensitive information.  I believe it is critical that 
the minister confirm it.  This is very much so that it is a matter of record for those who read this Bill in due 
course and think that because there is an ability to exclude confidential or commercially sensitive information, 
they do not have the obligation, if directed by this Parliament, to produce that information to the Parliament, 
notwithstanding that it is confidential or commercially sensitive.  Will the minister merely confirm that position?  
It is really a procedural matter of parliamentary practice, but I believe it is important because on too many 
occasions members of the bureaucracy believe that once this type of clause is within their given legislation, they 
are absolved from presenting to the Parliament confidential or commercially sensitive information, 
notwithstanding that order may be an express order of the House.  I need say no more because we have spoken 
about it before.   
Hon NICK GRIFFITHS:  What Hon George Cash asserts is my understanding.  It is the case; Parliament can still 
get the information.   
Hon GEORGE CASH:  By way of completeness, if the bureaucracy is faced with a situation in which 
confidential or commercially sensitive information is directed by the Parliament to be produced, there are ways 
of having it tabled in or presented to the Parliament in such a manner so that the confidentiality or the 
commercial sensitivity is not disturbed.  Many years ago a member of this House demanded to know the price 
the State was paying for coal in Collie.  There were two providers to the then State Electricity Commission.  The 
Government of the day suggested that the information was commercially sensitive and did not want one coal 
company to know what the other coal company was being paid.  After some discussion in the House, it was 
agreed that the information would be provided in a sealed envelope to the Clerk of the Legislative Council.  It 
was to be retained by the Clerk but it was able to be viewed by any member of the House so long as that member 
did not make copies of the information.  That information was presented to the Clerk, and he keeps it to this day 
in his safe.  To date, not one member has sought the information.   
Hon Dee Margetts:  I think I will.   
Hon GEORGE CASH:  I do not think it has a lot of relevance today.  It is about 12 years old.  The point is that 
the Parliament was exercising its absolute right to demand that information.  Having satisfied that demand, the 
so-called value of the information obviously was not that important to the member who asked for it.   
Hon MURRAY CRIDDLE:  It needs to be made very clear that, in regard to regulations and the opportunity for 
access and the like, confidentiality is of paramount importance.  There would not need to be any disclosure 
unless it was absolutely necessary.  I understand the situation that Hon George Cash has outlined, and I hope that 
that confidentiality is recognised by members because of the absolute sensitivity of those figures.  I know that 
some people think information should be allowed to flow, but when dealing with competition in these types of 
circumstances, it is absolutely essential that commercial realities prevail.   
Hon DEE MARGETTS:  I can think of at least one example in which there has been an abuse of this process of 
confidentiality.  The one that springs to mind is the price of the electricity provided to some companies under 
state agreement Acts.  This is important because the taxpayers are the ones who put their hands in their pockets if 
gas or electricity is supplied or agreed to be supplied through a state agreement Act at less than market price and, 
in some cases, less than cost price.  Commercial confidentiality has been used in times gone by to hide decisions, 
and has ended up being a cost to taxpayers.  For instance, at one stage the Kemerton silicon operation was the 
biggest single point source user of electricity in this State.  I am not sure that the minister provided the figures 
for the price of the electricity supplied to that operation.  Although it was a private entity, it was being supplied 
with electricity by agreement under legislation.  It may well be taxpayers who pay for those things.   
Hon Murray Criddle interjected.   
Hon DEE MARGETTS:  Yes, but the silicon company would say that it was competing against other silicon 
producers across the world and it did not want people to know what a good deal it was getting for silicon or for 
the cost of its inputs, including electricity.  It might consider that to be commercial-in-confidence.  Considering 
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the blurred lines currently between the public and private sectors, we must be careful that we do not preclude 
taxpayers from finding out what they must pay for. 

Clause put and passed. 

Clause 37:  Definition -  

Hon DEE MARGETTS:  Clauses 37 to 43 relate to references on other industries.  As has already been said in 
this debate, the Greens (WA) are extremely concerned about the ability of this monster to grow like the creature 
from the black lagoon and to inquire into areas other than the original four sectors.  Clause 38 states -  

(1) The Minister may, by written notice, refer to the Authority for - 

(a) an inquiry; or  

(b) a report,  

any matter relating to an industry that is not a regulated industry.   

That could be anything.  If people are worried about the Parliament moving into areas that they think it should 
not be involved in, this clause will allow the minister to refer any matter relating to any industry to this authority 
for inquiry and report.  Frankly, if it were set up primarily to inquire into the electricity, gas, rail and water 
sectors, that would be quite enough for an authority that would be considerably less resourced than the existing 
combined authorities.  It is not acceptable that somehow or other the minister could allow the authority to trawl 
off into a range of areas.  It will be better if it does the things it is supposed to or that people expect it to do well, 
rather than be spread thin and perhaps be taken off on a trawling expedition and not keep its eye on the ball.   

Hon NICK GRIFFITHS:  As I understand the practice of the Committee, the member has foreshadowed that she 
proposes to vote against the clauses.  I will speak to clauses 37 and 38 together because clause 37 has no 
relevance on its own.  It leads into clause 38.  The matter could have been drafted differently so that clause 37 
was part of clause 38.  However, I look at the words as I find them.  The purpose of clauses 37 and 38 is to 
enable the Government of the day to fully utilise the expertise of the ERA when it requires independent 
information for analysis.  If the Bill is passed, a body with expertise will be set up.  The Government of the day 
will be able to use that expertise to carry out inquiries that it thinks appropriate, rather than set up another inquiry 
body.  This provision provides a degree of enhanced flexibility for good government.  It is not a new concept.  I 
am advised that regulators in other Australian jurisdictions have carried out a number of inquiries.   

If the honourable member were to succeed in her opposition to clause 38, the capacity of the Government of the 
day in Western Australia to use the expertise acquired by the economic regulator to carry out inquiries would be 
inhibited.  I refer to inquiries such as the review of the effectiveness of full retail contestability for electricity; a 
review of natural gas prices for regional consumers; an inquiry into standard electricity contract prices; and a 
review of the performance of utility firms.  The inquiries in New South Wales have been a review of the Sydney 
Water Corporation’s stormwater charges and expenditure; the review of the taxi cab and hire car industry; an 
inquiry into gaming in New South Wales; and any number of industry reports.  It seems reasonable to give the 
Government of the day the opportunity to use the expertise of the ERA to carry out inquiries into areas that the 
Government determines to be appropriate to assist it to make appropriate decisions. 

Hon DEE MARGETTS:  It probably does not bode well that the Government of the day believes this Bill to be 
reasonable.  The minister referred frequently to what has happened in other jurisdictions.  Maybe he will agree to 
table the review of the Water Services Coordination Act and the electricity reform implementation steering 
committee so members can see what the two reviews have said about the most appropriate way to handle these 
matters.  It is all very well for the minister to say what other jurisdictions do or do not do, but given that at least 
two inquiries have considered the most appropriate forms of regulation - in this case, regarding water and 
electricity - surely the Government can be honest enough to provide to members reports of the reviews 
undertaken in other jurisdictions.  But, no, members must take it on the minister’s word.  I do not see why the 
minister cannot provide the reports so that members can judge what has been said. 

The DEPUTY CHAIRMAN (Hon Kate Doust):  Hon Dee Margetts has indicated that she will vote against 
clauses 37 and 38, so I will put the question. 

Hon MURRAY CRIDDLE:  The member’s amendment referred to deleting clauses up to clause 42.  Are 
members voting against all those clauses, or the two you mentioned, Madam Deputy Chairman? 

The DEPUTY CHAIRMAN:  I will put each clause separately.  How the member votes is his business.   
Clause put and passed.  
Clauses 38 and 39 put and passed.   
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Clause 40:  Notice of reference, amendment or withdrawal -  
Hon GEORGE CASH:  The clause reads -  

The Minister may, but is not required to, cause notice of any reference, or the amendment or withdrawal 
of any reference, to be published in the Gazette or in some other manner.   

I would normally have voted against this clause.  However, if the amendment to clause 42(4) in my name were 
carried, the report of any references on any other industry - that is, a division 2 reference - would be satisfied.  It 
is not really a case of knowing which references are made.  The important point is to get the reference of any 
report presented in due course that relates to this division.   

Hon DEE MARGETTS:  It seems extraordinary that the authority must publish any reference, or the amendment 
or withdrawal of any reference, for any regulated industry in the Government Gazette, yet the same requirement 
is not included with a reference for any other industry.  It creates the potential for an inquiry to be undertaken 
entirely in secret without ever having to report.  Can the minister confirm our worst fears or otherwise?   

Hon NICK GRIFFITHS:  Clause 40 deals not with the report, but with the reference.   
Hon DEE MARGETTS:  Okay.  Given that there is a requirement that notice of reference must be given with a 
regulated industry, why can inquiries of other industries be done in secret?  How on earth could it be considered 
to be a balanced inquiry if nobody other than the people directly involved in the inquiry knew it was taking 
place?   

Hon NICK GRIFFITHS:  This process is a tool to assist the Government in making decisions.  It will be part of 
the deliberative processes of government.  In those circumstances, it is reasonable that it be at the discretion of 
the minister.  I will give the honourable member an example regarding the deliberative processes of government.  
I sit down regularly with public servants and examine a number of options so that a bit of intellectual rigour is 
applied to the decisions that result from those discussions.  It would be an inhibition to open-ended discussion in 
the delivery of the processes of government to have everything published.  There is nothing sinister in that 
process.  It is part of what in many instances is a thought provoking process that gives rise to good outcomes.   

Hon DEE MARGETTS:  Perhaps the minister can provide advice.  If a member of the public were to ask the 
minister, would he provide a list of current inquiries that the Economic Regulation Authority was undertaking, 
including those relating to unregulated industries?  Would the minister feel obliged to respond, or under a 
freedom of information request would an interested member of the public be told what inquiries were under way 
if those inquiries fall under this category of unregulated industry?  I refer to when the terms of reference have not 
been published.   
Hon NICK GRIFFITHS:  This does not override the provisions of the Freedom of Information Act.  Therefore, 
the information would be forthcoming unless there was a provision in the Freedom of Information Act to the 
effect that that information was not required to be forthcoming, for whatever reason. 
Hon DEE MARGETTS:  That is a part answer.  Perhaps I can clarify it.  That means that the authority or the 
minister can choose what information it or he will give under those circumstances.  I guess that is the same with 
any question in Parliament.  The minister is not suggesting that members of the public necessarily have a right to 
find out what inquiries are taking place.  However, if they put in an FOI request, they may or may not be lucky if 
they somehow know magically that these inquiries are going on. 
Hon NICK GRIFFITHS:  Governments consider many matters.  There is nothing sinister about that.  As to 
people’s right to know, we have freedom of information legislation, and that legislation would operate.  In 
addition, we have parliamentary processes that hold ministers to account, through the Parliament, to the public.  
To suggest that in the nitty-gritty of the deliberative processes of government every contemplation of an option 
should be disclosed would, in my view, make the world somewhat unworkable.  By way of example, there is 
nothing sinister about a candid discussion with advisers behind closed doors.  Sometimes that is the only way 
that there are candid discussions.  That happens to be life.  I do not know what happens in the Greens (WA).  Is it 
open to everyone in the world to come and listen to what they all have to say?  I doubt it. 
Hon DEE MARGETTS:  A publicly funded body such as the Economic Regulation Authority will be able, under 
its own legislation, to request money and borrow from Treasury and so on for its activities.  Considering the 
minister could use these inquiries for his own political purposes and would not have to publish the terms of 
reference of those inquiries, the people in Western Australian would feel that they have a right to know what 
ministers are using this publicly funded authority to do and what they are asking it to inquire into.   
Clause put and passed. 

Clause 41 put and passed. 
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Clause 42:  Reports - 
Hon GEORGE CASH:  Clause 42(4) states - 

The Minister may, but is not required to, make copies of the report (excluding any information 
identified under subsection (3)) publicly available. 

I made some comments about clause 40 regarding notice, amendment or withdrawal of a reference.  If a 
reference requires the authority to report to the minister - that is, it gets to the stage at which a report is provided 
to the minister - it is the Opposition’s view that that report should be made publicly available.  We are currently 
dealing with division 2, “References on other industries”.  Members will recall that in division 1, “References on 
regulated industries”, under clause 36 the minister is required to cause a copy of the report to be laid before both 
Houses of Parliament.  We believe that that should be the case in respect of division 2 reports.  In the first 
instance, I move - 

Page 23, line 6 - To delete “may, but is not required to, make copies” and insert instead “must cause a 
copy”. 

If that is agreed to, some other subsidiary amendments are part of clause 42. 

Hon MURRAY CRIDDLE:  In the other place the National Party moved an amendment to this clause indicating 
that it would like the report to be tabled before the Houses of Parliament and dealt with under clause 60 within 
28 days.  That clause deals with the reports.  From our point of view, we are quite happy to support Hon George 
Cash’s amendment, and we are keen to see it come to fruition. 

Hon DEE MARGETTS:  Members will have noted from my contribution so far that the Greens do not want this 
set of clauses in altogether.  There is obviously not general support for our concerns.  We are concerned that if 
there is to be a private trawling exercise into unregulated industry, the terms of reference should be available, 
and at the very least the reports should be available.  Therefore, I am prepared to support the amendment moved 
by Hon George Cash.  However, I indicate that for the purposes of accountability and transparency, the 
community should also have the ability to note any terms of reference that are directed in this way.  People can 
get the answers they want, provided that they ask the questions in the right way.  In my view, there is a problem.  
If Hon George Cash’s amendment is carried - the numbers indicate that it will be - at least ministers will be 
aware that any trawling exercises will end up in the public arena, and that is quite important.  We should at least 
know that these inquiries are taking place, so that people with information that will be helpful to such an inquiry 
can offer it.  People cannot offer information if they do not know that an inquiry is taking place.  Unfortunately, 
ministers will be able to use this politically.  If they have asked for an inquiry that has restricted or limited terms 
of reference, they will end up with the outcome that they want because of the way they have written the terms of 
reference.  That is unfortunate.  However, at least some level of public scrutiny is better than none. 

Hon NICK GRIFFITHS:  I have listened to the arguments expressed by Hon George Cash on behalf of the 
Opposition, by Hon Murray Criddle on behalf of the National Party and by Hon Dee Margetts on behalf of the 
Greens (WA).  It is good practice to make copies of a report available.  The Government does not oppose the 
amendment. 

Amendment put and passed. 
Hon GEORGE CASH:  I seek some guidance from you, Madam Deputy Chairman (Hon Kate Doust), on the 
next amendment, 15/42.  I am not suggesting that I did not put in the amendment, but I do not believe it is 
necessary.  I believe that we should move straight to amendment 16/42.  I do not see any reason to delete the 
word “excluding” and then put it back in.  I am aware of the inverted commas and the bracket.  However, I seek 
some guidance from the Deputy Chairman on that. 

The DEPUTY CHAIRMAN:  If Hon George Cash does not intend doing anything with the amendment, he does 
not even have to move it. 

Hon GEORGE CASH:  No, I am just saying that unless someone tells me that there is a grammatical reason, I do 
not believe it is necessary. 

Hon Nick Griffiths:  Hon Derrick Tomlinson is not with us at the moment.  

Hon GEORGE CASH:  No.   

The DEPUTY CHAIRMAN (Hon Kate Doust):  I understand that can be dealt with as a clerical amendment so 
long as Hon George Cash moves his next amendment. 

Hon GEORGE CASH:  I agree.  I will not move amendment 15/42.  However, I move amendment 16/42 -  
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Page 23, line 8 - To delete “(3)) publicly available” and insert instead -  

(3) to be laid before each House of Parliament within 28 days after the minister receives the 
report 

That would make it consistent with the tabling of a division 1 report.   

Hon NICK GRIFFITHS:  There is a lot to be said for consistency.   

Amendment put and passed.   

Clause, as amended, put and passed.   

Clauses 43 to 47 put and passed.   

Clause 48:  Offences in relation to inquiry -  
Hon GEORGE CASH:  The clause states that a person must not -  

(e) wilfully insult the Authority or a member, or interrupt or obstruct the conduct of an inquiry.   
There is a proposed penalty of $10 000.  Is there any precedent for this sort of clause?  Is there some anticipation 
that people will wilfully insult the authority or a member?   
Hon NICK GRIFFITHS:  I suppose there is anticipation in a sense that the words are before us.  I hope no-one 
would wilfully insult any person who was doing his or her public duty.  However, unfortunately the world is not 
a perfect place.  Section 51(6) of the Victorian Essential Services Commission Act 2001 is a parallel provision 
but is not in precisely the same terms.  It provides that a person must not threaten, intimidate or coerce another 
person; or take, threaten to take, incite or be involved in any action that causes another person to suffer any loss, 
injury or disadvantage, because that other person assisted, or intends to assist, any investigation conducted by the 
commission.  That is relevant to the words “or interrupt or obstruct the conduct of an inquiry”.  Section 41(7) of 
the Gas Pipelines Access (Western Australia) Act is similar to the Victorian example.  It provides that a person 
must not threaten, intimidate or coerce another person; or take, threaten to take, incite or be involved in any 
action that causes another person to suffer any loss, injury or disadvantage, because that other person complied, 
or intends to comply, with a requirement made under this section.  Other pieces of legislation contain provisions 
of a similar nature to discourage people from interfering with what the authority may wish to achieve. 
Hon DEE MARGETTS:  I am grateful to the Opposition for drawing this matter to my attention.  Paragraphs (a) 
and (b) are prefaced with the words that a person must not “having been served with a summons”.  Paragraph (e) 
is not prefaced with those words, so it will apply to any person.  Paragraph (e) states that a person must not 
wilfully insult the authority or a member, or interrupt or obstruct the conduct of an inquiry.  What does that 
mean?  The authority may be used for a very controversial purpose, such as to split up Western Power; it may 
comprise some short-term political appointees; or it may be given a really silly term of reference by a minister in 
order to achieve a particular political purpose.  A person who wilfully insults the authority may be fined $10 000.  
It could be a member of the media.  Does this mean that if the authority is conducting a political witch hunt or 
trying to conduct an inquiry for a political purpose, if it is doing something that could be damaging to a whole lot 
of people’s livelihoods and futures, and someone insults the authority, he can be fined, without being served a 
summons?  Does this mean that if someone whose livelihood is about to be destroyed by one of these narrow-
minded inquiries or outcomes wilfully insults the authority or a member of the authority, he or she can be up for 
a $10 000 fine?  What on earth is this Labor Government doing? 

Hon NICK GRIFFITHS:  The member makes reference to different categories of people.  No person is above the 
law, irrespective of what vocation they pursue.  If the prosecuting authority is of the view that an offence has 
been committed, the matter will be brought before a court and dealt with.  This is not a matter of the authority 
making that determination in the terms of that subclause.  It would be dealt with by a court and the maximum 
penalty prescribed is $10 000. 

Hon DEE MARGETTS:  Given that a number of unions were unhappy with this legislation, with the lack of 
consultation and the outcomes, can the minister foresee a situation in which a union representative could be 
prosecuted for insulting the authority or a member of the authority because of outcomes that he or she believed 
were unfair in relation to one of the utilities or regulatory authorities that may be used to split up or deregulate 
his or her place of business? 

Hon NICK GRIFFITHS:  I cannot foresee any situation in which anyone acting reasonably could find 
themselves caught by what is set out in the clause. 

Hon DEE MARGETTS:  Will the minister provide some insight into what could be considered to be an insult or 
wilful insult to the authority?  What would constitute an insult in this context? 
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Hon NICK GRIFFITHS:  The short answer is yes.  I am certainly capable of giving examples of insults, but I 
point out to the Committee that I do not want to engage in unparliamentary language. 
Hon RAY HALLIGAN:  I think I can understand the concern of the authority if it were obstructed.  Can the 
minister give me an example of an interruption that might incur the wrath of the authority and incur a penalty? 
Hon NICK GRIFFITHS:  In earlier clauses we dealt with matters to do with terms of reference and timing 
concerning the provision of reports to Parliament and the like.  If a person, who was required to give 
information, undertook an action or omitted to carry out a reasonable action which caused a delay, I would 
consider that to be an interruption to the conduct of an inquiry. 

Hon RAY HALLIGAN:  Although I have no wish to, I am becoming pedantic.  I can understand what the 
minister is saying, but having given an example of an interruption, can he give an example of an obstruction to 
the conduct of an inquiry? 

Hon NICK GRIFFITHS:  This example could be covered by being a party to an offence set out in subclauses (b) 
and (c), but the member has asked for an example.  An obstruction would be a person preventing somebody else 
from carrying out what that other person is required to do. 

Hon DEE MARGETTS:  A person can tell the truth to somebody and still be insulting, I assume.  If there were a 
change of Government - even if there were not - and the ERA, going back to the union example, made 
recommendations that may destroy the working conditions or options of a particular union and the union official 
doing his job said that the chair of the ERA was acting as a political puppet of a particular Government, would 
that constitute a wilful insult?  This Bill is set up to enable a Government to put a short-term placement into the 
authority for political reasons, because the minister said we should not be concerned about political appointees.  
The minister, from either Government, can appoint political appointees and if a union leader publicly states that 
the chair of the authority is acting as a political puppet of the particular minister or Government, would that 
constitute a wilful insult to the authority, and under that heading could he be fined $10 000? 

Hon NICK GRIFFITHS:  The honourable member puts forward a hypothetical case.  The matter would be dealt 
with by a court, having regard to the circumstances that arose.  In answer to an earlier question asked by the 
honourable member, I made it clear that, if a person acts reasonably, he could not expect to be caught under 
these provisions; more than that, a person would have to act in a manner that was tainted with criminality.  It 
would not be just a matter of having to act reasonably; it would be a matter of acting in a criminal manner as set 
out in these provisions.  The honourable member has made a number of references to trade unions, Governments 
and political appointments, as distinct from non-political appointments.  I can assure the honourable member that 
there is no reasonable cause for concern.   

Hon DEE MARGETTS:  I am sorry to labour the point, but a court would have to be cognisant of the words in 
the legislation, which state that a person must not wilfully insult the authority.  There are no words about 
criminal intent.  Therefore, the person must purposely say something that will insult the authority or a member.  
If a person insults a member or the authority, whether or not that person has been served with a summons, this 
Government will permit a court to fine that person $10 000 and gag the person from saying anything like that, no 
matter what the outcome.  I find that disgraceful. 

Hon NICK GRIFFITHS:  I do not agree with the honourable member.  With respect to her, she is engaging in 
scaremongering.  The clause sets out the offences.  The sort of behaviour described would give rise to a sanction. 

Hon GEORGE CASH:  The clause deals with offences in relation to an inquiry and in particular paragraphs (a), 
(b) and (c) use the words “proof of which lies upon the person”.  The question of the reversal of the onus of 
proof was raised during the second reading debate and the minister replied in part to that issue, acknowledging 
that the standing committee that considered the Bill raised issue with the reversal of the onus of proof.  Will the 
minister indicate whether it is the intention of the Government in paragraphs (a), (b) and (c) to reverse the onus 
of proof; that is, to require an accused to prove that he or she had a reasonable excuse for failing to do 
something?   

Hon NICK GRIFFITHS:  What the honourable member has referred to is, in fact, what the clause says.  I believe 
I dealt with this matter in my response to the second reading debate, but I stand corrected if I did not.  The report 
of the Standing Committee on Public Administration and Finance acknowledges that an approach, as set out in 
clause 48, is appropriate when a matter lies within the knowledge of the alleged offender and in circumstances 
when it is difficult, perhaps almost impossible, for the prosecution to prove.  Similar provisions exist in a number 
of Acts in Western Australia, such as the Land Valuers Licensing Act, the Land Valuation Tribunals Act, the 
Real Estate and Business Agents Act and the Local Government Act.  My recollection is that I dealt with these 
matters when I gave my second reading response, now so long ago. 
Clause put and passed. 
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Clauses 49 and 50 put and passed. 

Clause 51:  Power to obtain information and documents - 
Hon GEORGE CASH:  Subclause (1) reads - 

If the Authority has reason to believe that a person has information or a document that may assist the 
Authority in the performance of its functions, the Authority may require the person to give the 
Authority the information or a copy of a document. 

In my discussions with industry and other interested parties, one question that was raised a number of times was 
whether or not government-owned utilities would be in the same position as privately owned facilities.  My 
interpretation of the word “person” in clause 51(1) is that which is made clear in section 5 of the Interpretation 
Act, which states - 

“person” or any word or expression descriptive of a person includes a public body, company, or 
association or body of persons, corporate or unincorporate; 

Will the minister confirm that government-owned enterprises and government agencies that are required to 
provide information and documents to the authority will, in fact, be in the same position as privately owned 
organisations or utilities?   

Hon NICK GRIFFITHS:  Yes, that is the case. 

Clause put and passed. 

Clauses 52 to 55 put and passed. 

Clause 56:  Protection from liability for wrongdoing - 
Hon GEORGE CASH:  Subclause (1) states - 

An action in tort does not lie against a member or a staff member -  

That is, of the authority -  

for anything that the person has done, in good faith, in the performance or purported performance of a 
function under this Act or any other written law. 

Subclause (3) states - 

Despite subsection (1), neither the Authority nor the State is relieved of any liability that it might have 
for another person having done anything as described in that subsection. 

I am unsure of what is meant by subclause (3).  I acknowledge that it is not intended that members of staff 
should have actions in tort taken against them, so long as they have acted in good faith.  However, 
notwithstanding that they may have acted in good faith, if they were negligent in their actions, would the 
authority be relieved of liability, or would vicarious liability continue to attach to the authority for the negligent 
acts of its employees or members? 

Hon NICK GRIFFITHS:  It is the intent of the clause that, although a tortious act may be committed by a 
member of the authority or a staff member in the circumstances set out in subclause (1), the State or the authority 
would be vicariously liable and could be successfully sued. 
Clause put and passed. 
Clause 57:  Confidentiality - 
Hon DEE MARGETTS:  Clause 57(2)(c) refers to the written consent of the person to whom the information 
relates.  Does it mean that when a freedom of information request is made that some information can be released 
without written permission?  Would the FOI legislation override it? 

Hon NICK GRIFFITHS:  This provision does not override FOI legislation.  FOI legislation is another written 
law, so FOI applies.  It is not intended and it is not worded to override FOI information.   
Clause put and passed. 

Clauses 58 to 60 put and passed. 

Clause 61:  Regulations - 
Hon MURRAY CRIDDLE:  The minister will not be surprised that I oppose the idea that fees can be imposed, 
because I made my position very clear.  We opposed subclauses (2), (3) and (4) in the other place.  I am merely 
indicating our preference.  I believe the minister knows our position. 
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Hon DEE MARGETTS:  Will the regulations for the imposition of the payment of fees and charges under clause 
61(2) be disallowable? 
Hon NICK GRIFFITHS:  Yes, they will.  I trust the member will not vote to disallow any such regulation. 
Hon RAY HALLIGAN:  Under subclause (2) the payments of fees and charges can be imposed for the 
performance of the authority’s functions.  Subclause (3) states that if it is inappropriate to prescribe a set fee or 
charge in connection with the performance of a particular function, there can be a method of calculating the fee 
or charge, including calculation according to the cost of performing the function.  If it is a question of cost 
recovery under regulation, normally we have no problem, but if a fee is being charged over and above cost 
recovery, it is considered a tax and should not be prescribed by regulation but be included in primary legislation.  
There appear to be different methods of calculation in three of those subclauses, yet the amount to be charged 
will be in the regulation.  Can the minister tell me whether the fee that will be charged will not exceed cost 
recovery? 
Hon NICK GRIFFITHS:  My reading is that it cannot be a tax.  Given the work of the committee of which Hon 
Ray Halligan is a member, if someone were to make a miscalculation and exceeded the cost recovery, it would 
be brought to the attention of the House and the matter would be rectified. 

Hon DEE MARGETTS:  The authority will be conducting inquiries set by the minister.  Does it mean that, any 
time the minister sets an inquiry for the authority, the authority can send a bill to the minister and basically have 
each inquiry costed separately?  In addition, to whom is it being referred?  Given that Joe Blow cannot 
necessarily ask the authority to do anything, it is not exactly a fee for service, so who is likely to be charged and 
under what circumstances? 

Hon NICK GRIFFITHS:  If the Bill becomes law, it is open to the minister assigned the Act by the Governor - 
probably the Treasurer but not in every case because one cannot talk about the future with absolute certainty - to 
refer a matter for inquiry to the regulator, for example, in respect of a non-regulated industry.  That would 
involve funding from the consolidated fund.  In those circumstances this regulation making power would not 
apply.  If the minister had a reference to do with the activity of a particular industry and it was thought 
appropriate that the regulation making power to cause funds to be raised in order for the regulator to carry out its 
functions be invoked, regulations would be made and that would be subject to parliamentary scrutiny through 
disallowance.  Disallowance could take place for the reason put forward by Hon Ray Halligan or it could take 
place because the House disagreed, along the lines put forward by Hon Murray Criddle, that such a fee should be 
placed. 

Hon DEE MARGETTS:  Given that the Economic Regulation Authority will have the power to grant or not 
grant operating licences in a range of areas, I presume that this does not refer to that.   

Hon NICK GRIFFITHS:  It could apply to industry licences, although there is provision under the industry Acts 
to deal with industry licences.   

Hon DEE MARGETTS:  This Bill is getting worse and worse the further we get into it.  If it were clear that what 
was being asked was, among other things, the ability for the authority to regulate to charge for licences as a cost 
recovery measure, that would mean one thing.  However, a general provision for it to make regulations 
prescribing all matters that are required or permitted to be prescribed or are necessary or convenient, or in 
relation to fees and charges in connection with the performance of the authority’s functions, leaves us not 
knowing exactly how big, wide and ugly it will be.  It would be a lot easier if the Government had spent a little 
more time on the construction of this Bill so that we clearly know what is being referred to.   

Clause put and passed. 

Clause 62:  Amendments to other Acts -  
Hon GEORGE CASH:  The clause states that schedule 2 has effect.  Why are the amendments to the other Acts 
contained in a schedule and not set out in the body of the Bill as is the case in most other legislation?  Is there a 
particular reason?   

Hon NICK GRIFFITHS:  I thank Hon George Cash for the question because I find it an interesting drafting 
concept.  I am advised that it was the preference of the draftsperson, but I am not aware of any particular reason.  
Again, I find the set-out interesting and I thank the member for the question.   

Hon Dee Margetts:  There is no rule against insulting the draftsperson.   

Hon NICK GRIFFITHS:  I do not think I am insulting the draftsperson.  I am merely pointing out the advice I 
have been given.  The community of Western Australia has excellent public servants, including our 
parliamentary draftspeople, working for it.  They have a very difficult job to carry out.  There are huge demands 
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on them.  Sometimes in life it is a good thing not to be too operational and overdo giving people instructions on 
how to carry out the job they have been asked to do.  If there is a particular preference by the draftsperson, I 
suggest so be it, unless there is something wrong with what the draftsperson has done.  That does not 
immediately appear to me.  I have been advised that that was the preference and it is appropriate that we leave it 
at that, unless the member has a particular concern.   

Hon DEE MARGETTS:  I apologise.  My frustration is probably more with the people who drafted the 
instructions for what they wanted the Bill to do than with the way it was drafted by whoever was asked to draft it 
or group thereof.  Frankly, that is the problem we have.  The Government probably should not be doing in this 
way what it is trying to do.   

Clause put and passed. 

Clause 63:  Transitional and saving provisions -  
Hon GEORGE CASH:  Clause 63(5) states -  

A regulation including a provision described in subsection (3) may be expressed to have effect before 
the day on which it is published in the Gazette.   

Given that that would be retrospective legislation, can the minister indicate the reason for the need for 
retrospectivity in clause 63(5)?   

Hon NICK GRIFFITHS:  The reason is precautionary.  Clause 63 provides for regulations to be made to 
facilitate the transition from existing regulators to the ERA.  It provides for retrospective regulations to be made 
when something may have been overlooked.  It relates to the subject matter of the transitional arrangements.  
The arrangements may require retrospective operation.  It is precautionary to ensure that nothing falls through 
the gaps.   

Hon DEE MARGETTS:  Can the minister advise the Chamber what other legislation uses these kinds of 
retrospective abilities to make regulations?  Can the minister advise what the various committees of this 
Parliament have said about this type of provision in the past?   

Hon NICK GRIFFITHS:  The advice given to me - I am not 100 per cent on this and if it is incorrect, I will 
advise the member - is that when the Water Authority of Western Australia, as it was known, was split into the 
Water Corporation, the Water and Rivers Commission and the Office of Water Regulation, similar arrangements 
were put in place.  Again, I am not 100 per cent sure on that.  I will need to check that advice and if I find that is 
not the case, I will cause the member to be advised.   

Clause put and passed.  

Clause 64:  Review of Act - 
Hon NICK GRIFFITHS:  I move -   

Page 34, lines 26 - To delete “the Minister” and insert instead -   

a Joint Standing Committee of both Houses of Parliament appointed for the purposes of this 
section 

Rather than having the minister carry out the review, it is proposed that a joint standing committee of both 
Houses of Parliament be appointed to carry out the review.  A recent precedent for that arrangement is found in 
the Racing and Wagering Western Australia Act 2003. 

Hon MURRAY CRIDDLE:  The National Party moved an amendment to this clause in the other House outlining 
that it would prefer an annual review of the functions and expenditure of the ERA be carried out by a committee 
of the Parliament 12 months out from the proclamation date.  I guess this goes some way towards meeting that 
requirement.  However, this process will be activated in five years and no reference is made to the authority’s 
functions, and particularly its expenditure.  Will the minister provide some assurances that those matters will be 
part of that review?   

Hon NICK GRIFFITHS: My amendment seeks to have the job done not by the minister, but by a joint standing 
committee of the Parliament.  Other amendments in my name on the supplementary notice paper on this clause 
consistently seek to remove the reference to “the minister” and insert the reference to the joint standing 
committee.  It would be a matter of the job being done by a committee rather than a member of the Executive.  
The words in clause 64(2)(a), (b) and (c) are very wide and certainly give the capacity to the committee to go 
down the path the member suggests.  It would be very difficult to see the committee carrying out a serious 
review and not going down the path suggested by the honourable member.  Such a committee would not be 
doing its duty.   
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Hon DEE MARGETTS:  Members will note that I have an amendment on the supplementary notice paper in 
similar words.  It refers to deleting “the minister” and instead inserting “a relevant committee” of the Parliament.  
The Greens (WA) will not oppose this amendment.  It is a useful request that the minister guarantee - although 
this Chamber cannot spend money - that the issue be taken up by the other House, and proper arrangements be 
made to resource the committee appropriately.   

Hon NICK GRIFFITHS:  Sometimes I read references in The West Australian to my future, so I do not know 
whether I am in a position to guarantee what will take place in the relatively near future.  If this amendment were 
agreed to, and the other place agrees to it and it becomes part of the Act, it will be a legal requirement that what 
it sets out takes place.  I have given an example of the racing and wagering legislation.  Perhaps the most 
significant example in recent times of a joint standing committee put in place in such a manner was the Joint 
Standing Committee on the Anti-Corruption Commission.  That committee was formed consequent of an Act 
passed in 1996, and the committee was formed towards the middle of 1997.  The first meeting of Parliament was 
in March 1997, so no undue delay was involved.  A joint standing committee of this Parliament was formed 
relatively soon after Parliament met.  That is how it operates.  To ask a minister at any time to guarantee the 
functions of a Parliament is to gaze too deeply into crystal balls.   

Amendment put and passed.   

Hon DEE MARGETTS: There is no need for me to move amendment 34/64.   

Hon GEORGE CASH:  I move -  

Page 34, line 28 - To delete “5” and insert instead “2”.   

Clause 64 deals with the review of the Act.  It has been agreed by the Committee of the Whole that a joint 
standing committee of both Houses of Parliament be appointed to carry out a review of the operation and 
effectiveness of the Act as soon as possible after the expiry of five years from the commencement of this section.  
The reference to five years concerns me.  A number of members have agreed throughout the discussions on this 
Bill that the Economic Regulation Authority will be one of the most powerful authorities of government, and its 
effects will be felt right across the State by both industry and consumers alike.  We have agreed in discussions 
that it is important that the authority be open and transparent in carrying out its functions.  The Chamber has 
agreed that it does not want the transparency of the authority to be compromised by any secret reports to the 
minister.  It has also been suggested on a number of occasions that the independence of the authority is 
paramount.  In reviewing the Act, an opportunity will be provided to check and review all those matters.  The 
point in my amendment is that rather than wait for the expiration of five years from the commencement of the 
Act, the joint standing committee should commence the review after two years and, as indicated in a later 
amendment, thereafter at five-yearly intervals.  The Bill states that a review be conducted after five years, and 
requires no further reviews.  I hope all members support the proposition that the progress of the ERA be 
reviewed after its first two years of operation, not after five, and - after I move the other amendment - that it be 
followed by five-yearly reviews.  This review will discover whether the authority meets the Government’s 
intentions and the minister’s promises and carries out its functions in providing a service to industry and the 
community across Western Australia.  

Hon NICK GRIFFITHS:  I agree with what Hon George Cash seeks to achieve in his amendment.  However, 
two years may be too short.  Enough water, in terms of activity, may not have passed under the bridge.  I suggest 
to Hon George Cash that a period other than two years or five years might provide the appropriate balance, so 
that when the Act is reviewed by the joint standing committee, it will have something more to get its teeth into.  
This is a matter of judgment, but I suggest three years. 

Hon George Cash:  If you agree, I will seek leave to consider that whole matter. 

Hon NICK GRIFFITHS:  In the event that this amendment moved by Hon George Cash is defeated, I 
foreshadow that I will move to insert the figure “3”.  In doing so, as a mark of good faith, the Government will 
vote to delete “5”, and then we can deal with the figure. 

Hon George Cash:  I would be very keen to hear from Hon Dee Margetts, who may have a different - 

Hon NICK GRIFFITHS:  She may be more persuasive than I am.  These things can happen. 

Hon DEE MARGETTS:  I can only pass on my experiences in spending more than two years trying to get a 
review of national competition policy.  That was slow to pick up momentum, because it involved people trying 
to work out what the heck they were supposed to have done.  Even though it was implemented in 1995, it took 
until 1998 for the review to take place and for there to be sufficient parliamentary support.  The first reports were 
in 1999 and then in 2000.  Quite frankly, many of the problems that we are still encountering could have been 
avoided if it had been looked at a little earlier.  If this is just “institutional change”, which I have never agreed it 
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is, I point out that the authority will immediately take over the functions of a number of bodies.  If a standing 
committee is to carry out a review, two years is a good time, because a lot could have been done in two years.  If 
we wait for three years, it may be too late.  It is not a matter of something just starting and building up.  The 
authority will take over functions and will operate in a way that, in my view, is distinctly different from what 
exists now.  Good heavens, it must have something to review in two years because it is not starting from scratch.  
In my view, two years is a sensible option.  If it is then to be reviewed every five years, it means that there is at 
least some accountability for this process to the Parliament, and that is the very least we would expect.  I 
strongly support the concept of two rather than three years because of my experience in the past of the way in 
which bodies at the federal level have operated and the implications of waiting that one extra year. 

Hon MURRAY CRIDDLE:  I mentioned 12 months when I made my initial remarks.  In dealing with balance, 
the National Party is always of the view that we should have a compromise on these issues.  Therefore, I believe 
two years is a fair deal, with five-yearly intervals thereafter. 

Amendment (figure to be deleted) put and passed. 
Hon GEORGE CASH:  Firstly, I thank Hon Dee Margetts for the comments that she made.  I agree that a period 
of three years may in fact be too long and that she is correct in suggesting that it be two years, because the 
Economic Regulation Authority will be up and running.  It is taking over functions that already exist.  To wait 
three years could be to embed problems so greatly that they might never be able to be overcome.  Therefore, I 
agree with Hon Dee Margetts’ proposition of two years, and I thank Hon Murray Criddle for his indication of 
support for two years. 

Amendment (figure to be inserted) put and passed. 
Hon GEORGE CASH:  I move -  

Page 34, line 28 - To insert after “section” -  

and thereafter at 5 yearly intervals 

I have already discussed the reasons for this.  The Committee has now agreed that the first review will be after 
two years.  This proposition will allow future reviews at five-yearly intervals thereafter.  

Progress reported and leave granted to sit again. 
House adjourned at 9.57 pm 

__________  
 


